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QUESTION PRESENTED 


In the opinion of appellee the question presented is: 

Where the appellate court reverses a conviction of second 
degree murder and assault with a dangerous weapon under 
an indictment charging first degree murder and assault 
with a dangerous weapon, and remands the case for a new 
trial; and upon subsequent trial under same indictment the 
jury finds appellant not guilty as to both charges; does 
jury’s verdict of not guilty require that trial judge grant 
appellant’s request for a Certificate of Innocence, when the 
trial judge finds as a matter of fact that appellant’s actions 
in connection with the charge constituted crimes against the 
United States and the District of Columbia. 
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For the District of Columbia Circuit 


No. 11,449 


James A. Rigsbee, Appellant, 


v. 

United States of America, Appellee, 


Appeal from the United Stales District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Appellant was charged in a two count indictment with 
violating Section 2401 and Section 502 of Title 22, 1940 
District of Columbia Code. Appellant was charged with 
the first degree murder of Joseph Scheve in the first count, 
and appellant was charged with assault with a deadly 
weapon on one David Silverman in the second count. 
Appellant initially came to trial before Judge Alexander 
Holtzoff, and the jury found appellant guity of second 
degree murder on the first count and guilty as charged on 
the second count. Appellant urged numerous questions of 
law in this Court, and on May 29, 1951 appellee confessed 
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error in this Court. This Court, in an order dated June 19, 
1951 remanded the above entitled cause for a new trial, 
because the verdict of the jury was not unanimous. 

On December 3, 1951, appellant again came to trial in 
Criminal No. 154-50, and in a trial wdiich lasted over two 
weeks, the jury returned a verdict of “ ‘Not guilty as to the 
first count and not guilty as to the second count.’ 

Appellant therefore applied to the trial court for a Certi¬ 
ficate of Innocence pursuant to Title 28, Section 2513 of the 
United States Code Annotated. Appellant contended be¬ 
fore the trial court that the jury’s verdict of not guilty on 
all counts of the indictment entitled appellant to a Certi¬ 
ficate of Innocence so that he could avail himself of the 
compensation provided in Title 28, Section 1495, of the 
United States Code Annotated. Appellant therefore sub¬ 
mitted a proposed certificate of innocence to the trial judge. 
The trial judge, after hearing recommendation of counsel, 
entered an order denying appellant’s request for a Certi¬ 
ficate of Innocence on the ground that appellant by his own 
admission had committed other crimes in connection with 
the charge. (R. 1235) Notice of appeal was filed. This 
court has jurisdiction to review the ruling of the trial judge 
for it is a final order of the United States District Court for 
the District of Columbia subject to appellate review. 

STATUTES INVOLVED 

Title 28, Section 1495, U.S. Code, Ann.: 

Damages for unjust conviction and imprisonment; 
claim against United States.—The Court of Claims 
shall have jurisdiction to render judgment upon any 
claim for damages by any person unjustly convicted of 
an offense against the United States and imprisoned. 

Title 28, Section 2513, U.S. Code, Ann.: 

Unjust convicton and imprisonment.—(a) Any per¬ 
son suing under Section 1495 of this Title must allege 
and prove that: 
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(1) His conviction has been reversed or set aside on 
the ground that he is not gnilty of the offense of which 
he was convicted, or on new trial or rehearing he was 
found not guilty of such offense, as appears from the 
record or certificate of the court setting aside or re¬ 
versing such conviction, or that he has been pardoned 
upon the stated ground of innocence and unjust con¬ 
viction and 

(2) He did not commit any of the acts charged or 
his acts, deeds, or omissions in connection with such 
charge constituted no offense against the United 
States, or any State, Territory or the District of 
Columbia, and he did not by misconduct or neglect 
cause or bring about his own prosecution. 

(b) Proof of the requisite facts shall be by a certi¬ 
ficate of the court or pardon wherein such facts are 
alleged to appear, and other evidence thereof shall not 
be received. 

(c) No pardon or certified copy of a pardon shall 
be filed with the Court of Claims unless it contains 
recitals that the pardon was granted after applicant 
had exhausted all recourse to the courts and that the 
time for any court to exercise its jurisdiction had 
expired. 

(d) The Court may permit the plaintiff to prosecute 
such action in forma pauperis. 

(e) The amount of damages awarded shall not ex¬ 
ceed the sum of $5,000. 

Title 18, Section 729, U.S. Code: 

Erroneous conviction; authorization of suit against 
United States.—Any person who, having been con¬ 
victed of any crime or offense against the United States 
and having been sentenced to imprisonment and 
having served all or any part of his sentence, shall 
hereafter, on appeal or on a new trial or rehearing, be 
found not guilty of the crime on which he was con- 




4 


victed or shall hereafter receive a pardon on the 
ground of innocence, if it shall appear that such person 
did not commit any of the acts with which he was 
charged or that his conduct in connection with such 
charge did not constitute a crime or offense against 
the United States or any State, Territory, or posses¬ 
sion of the United States or the District of Columbia, 
in which the offense or acts are alleged to have been 
committed, and that he has not, either intentionally, or 
by willful misconduct, or negligence, contributed to 
bring about his arrest or conviction, may, subject to 
the limitations and conditions hereinafter stated, and 
in accordance with the provisions of the Judicial Code, 
maintain suit against the United States in the Court of 
Claims for damages sustained by him as a result of 
such conviction and imprisonment. (May 24, 1938, ch. 
266, Sec. 1, 52 Stat. 438.) 

Title 18, Section 730, U.S. Code: 

Same: (Erroneous conviction) certificate of in¬ 
nocence; admissibility; contents.—The only evidence 
admissible on the issue of innocence of the plaintiff 
shall be a certificate of the court in which such person 
was adjudged not guilty or a pardon or certified copy 
of a pardon, and such certificate of the court, pardon, 
or certified copy of a pardon shall contain recitals or 
findings that— 

(a) Claimant did not commit any of the acts with 
which he was charged; or 

(b) that his conduct in connection with such charge 
did not constitute a crime or offense against the United 
States or any State, Territory, or possession of the 
United States or the District of Columbia in which the 
offense or acts are alleged to have been committed; 

(c) that he has not either intentionally, or by willful 
misconduct, or negligence, contributed to bring about 
his arrest or conviction. (May 24,1938, ch. 266, Sec. 2, 
52 Stat. 438.) 
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Title 22, Section 2401, of the D. C. Code: 

Murder in the first degree—Purposeful killing— 
Killing while perpetrating certain crimes.—Whoever, 
being of sound memory and discretion, kills another 
purposely, either of deliberate and premeditated malice 
or by means of poison, or in perpetrating or attempt¬ 
ing to perpetrate any offense punishable by imprison¬ 
ment in the penitentiary, or without purpose so to do 
kills another in perpetrating or in attempting to per¬ 
petrate any arson, as defined in section 22-401 or 22- 
402 of this Code, rape, mayhem, perpetrate any house¬ 
breaking while armed with or using a dangerous 
weapon, is guilty of murder in the first degree. (Mar. 
3, 1901, 31 Stat. 1321, ch. 854, 798; June 12, 1940, 54 
Stat. 347, ch. 339, 1.) 

Title 22, Section 2202, D. C. Code: 

Petit larceny—Order of restitution.—Whoever shall 
feloniously take and carry away any property of value 
of less than $50, including things savoring of the 
reality, shall be fined not more than $200 or be im¬ 
prisoned for not more than one year, or both. • * • 

Title 22, Section 3204, D. C. Code: 

Carrying concealed weapons. — No person shall 
within the District of Columbia carry either openly 
or concealed on or about his person, except in his 
dwelling house or place of business or on other land 
possessed by him, a pistol, without a license therefor 
issued as hereinafter provided, or any deadly or 
dangerous weapon capable of being so concealed: # • * 
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SUMMARY OF ARGUMENT 

I 

Appellant is not entitled to a Certificate of Innocence be¬ 
cause a conviction set aside for purely technical reasons is 
not unjust within the purview of the statute. 

n 

Appellant is not entitled to a Certificate of Innocence be¬ 
cause his admitted acts in connection with the charge upon 
which he was tried constituted offenses against the United 
States and the District of Columbia. 

ARGUMENT 

I 

, Appellant Is Not Entitled to a Certificate of Innocence Because 
a Conviction Set Aside for Purely Technical Reasons Is Not 
Unjust Within the Purview of the Statute. 

It is apparent that appellant’s ultimate contention in the 
present appeal is that the jury’s verdict of not guilty on all 
counts in his second trial was in effect a mandate to the 
trial judge to certify appellant’s innocence. In other words, 
after the verdict of the second trial, only a ministerial act 
was required. 

Examination of the language in the statutes; and cer¬ 
tainly the cases decided in connection therewith effectively 
counteract and dispose of such argument. 

In the first place, the relief provided for by the statutes 
relative to unjust conviction is based entirely upon the 
alleged unjustness of the original conviction. A verdict of 
not guilty in a second trial for the same offense is not con¬ 
trolling. The question to be considered in granting the 
certificate is whether the conviction in the first trial was 
“unjust”. This is evidenced by the fact that 28 U.S.C.A. 
§ 1495 is entitled: “Damages for unjust conviction and im¬ 
prisonment.” 

In this connection, the authorities are unanimous in hold¬ 
ing that a conviction set aside for purely technical reasons 
is not unjust. To this effect is Cratty v. United States, 83 
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F. Supp. 897 (S.D. Ohio 1949). This Court in remanding 
the first trial of appellant, did it on the ground that the 
verdict was not unanimous. 1 (R. 1220). No one can 
seriously contend that this reversal was not on technical 
grounds. 

Appellee relies upon the cases cited by appellant, i.e., 
Brunner v. United States, and United States v. Keegan. 

In the face of the analyses given the statutes in these two 
cases, no reasonable inference can be drawn which pre¬ 
cludes a finding by the court that appellant is not entitled 
to a certificate in spite of the jury’s verdict. 

The law as enunciated by the court in Keegan v. United 
States, 71 F. Supp. 623, 1947, states what appears to be a 
logical point of view, i.e., 

The statute requiring that a certificate of innocence 
contain recitals or findings, as one of alternatives, that 
claimant did not commit any of the acts with which he 
was charged is applicable to such a case as mistaken 
identity. 

In the instant case certainly appellant cannot claim that 
he did not shoot and kill Scheve and wound Silverman. On 
the contrary, he stated that he did kill Scheve, but that the 
killing was in self-defense. 

We think it significant that a jury’s verdict in a criminal 
case is either guilty or not guilty; and no jury returns a 
verdict of “Innocent”. A not guilty verdict is not tanta¬ 
mount to a determination of innocence, but may very well 
be the result of reasonable doubt resolved in favor of the 
defendant. This possibility accounts for the instruction as 
to reasonable doubt being mandatory in criminal cases. 

1 The mandate of this Court in remanding the first case for a new 
trial, reads as follows: 

On consideration of the appellee’s motion to remand this case to 
the District Court for a new trial because the verdict of the jury 
was not unanimous and counsel for the appellant having con¬ 
sented thereto in open court, it is 
Ordered by the Court that the motion be granted, and that this 
case be, and it is hereby, remanded to the District Court for a 
new trial. June 19, 1951. 
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The court in the Keegan case gives a clear analysis when 
it states: 

* * * both the legislative history of the law and the 
language of Sections 729 and 730 lead me to the con¬ 
clusion that in the present law discretion in the matter 
of granting a certificate is vested in the court; and in 
the sense that the court should not grant such certifi¬ 
cate unless it is satisfied of petitioner’s innocence, 
the burden is on the petitioner. Unless the law con¬ 
templated the exercise of discretion on the part of the 
court, there would be no point in requiring the certifi¬ 
cate unless it is satisfied of petitioner’s innocence, 
and only a ministerial act was required, the clerk could 
certify the final finding of not guilty, just as well as 
the court. United States v. Keegan, 71 F. Supp. 635-6. 

The only appellate court decision dealing with this par¬ 
ticular issue amply supports appellee’s position. This is 
the case of United States v. Brunner, 200 F. 2d 276. 2 Here 
the court states: 

Even though proofs in a criminal case failed to estab¬ 
lish guilt beyond a reasonable doubt, it did not preclude 
the court from finding that the petitioner had failed to 
establish that he did not commit the offense charged in 
the indictment. • • • The petitioner is seeking 
monetary indemnity from the government and is the 
moving party who asks the court to find and certify a 
fact and the court should not grant the certificate 
unless it is satisfied from the record before it that 
petitioner is altogether innocent. 

Appellee believes that the question as to whether or not 
the various sections of the statute are written in the dis¬ 
junctive or conjunctive is of no particular moment in the 
determination of the issue on this appeal. The only instance 
in which such question becomes significant is where a trial 

2 This case is foUow-up case to Brunner v. United States, Ct. Cl. 
No. 49154, cited by appeUant. 



9 


court certifies under subsection (a) and makes no recitals 
or findings under subsections (b) and (c) of 18 U.S.C. § 730 
928 U.S.C.A. § 2513(a)(2). Although some cases seem to 
require recitals or findings under all the subsections, ap¬ 
pellee concedes the logic of the court’s determination in the 
Keegan case to the effect that a recital under subsection 

(a) of 730 would eliminate the necessity for recitals under 

(b) and (c), since (a) is in the disjunctive with (b) and (c). 

This simply means that under 18 U.S.C. 730 a recital or 

finding under subsection (a) is one alternative, and recitals 
or findings under (b) and (c) constitute the other alterna¬ 
tive. Nothing in the statute states, nor can it be inferred 
that the court is bound to make its recital under a particular 
alternative, depending upon whether the release of the 
petitioner is the result of a reversal on technical grounds, i 
or a pardon, or a finding of not guilty by a jury upon his I 
retrial. Appellant’s position in this regard is untenable. 

j 

n 

Appellant Is Not Entitled to a Certificate of Innocence Because 
His Admitted Acts in Connection With the Charge Upon 
Which He Was Tried Constituted Offenses Against the 
United States and the District of Columbia. 

In the instant case the trial judge found as a matter of 
fact “that defendant’s admitted acts in connection with 
the charge constituted offenses against the United States 
and the District of Columbia” (R. 1235). 

This finding was certainly substantiated by appellant’s 
own testimony in his second trial when he stated that about 
ten days before the killing of Scheve he (Appellant) stole 
the pistol used in the killing from one Jack Collins, and that 
up to the actual homicide he carried the pistol loaded on 
his person on the public streets of the District of Columbia, 
and that he had that pistol when he shot Scheve in the pool 
room. (J.A. 2-5). 

Appellee believes that not even the appellant will contend 
that the stealing of the pistol, and the subsequent carrying 
of it loaded about the streets were not acts and deeds in 
connection with the murder and assault charges for which 
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he was tried, and that these acts constituted no crimes 
against the United States and the District of Columbia. 

Keegan v. United States specifically states that if peti¬ 
tioner commits crime other than that with which he is 
charged, but “in connection with such charge”, the certi¬ 
ficate of innocence will be denied. 

Neither by expression or inference do the statutes or the 
cases indicate any limitation to be placed upon a trial 
court’s discretion in this matter by a jury verdict in a sub¬ 
sequent trial. 


CONCLUSION 

The trial court’s refusal to certify appellant’s innocence 
was proper and should not be disturbed. 

Charles M. Irelan 
United States Attorney 

John D. Lane 
Wilt jam R. Glendon 
William B. Bryant 
Assistant United States Attorneys 
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